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Message from Anna Joubin-Bret

UNCITRAL Secretary

Dear ELI Members
I am delighted to address you in this edition
of the Newsletter, which comes at a time of
increased engagement between ELI and
UNCITRAL (the United Nations Commission
on International Trade Law).
UNCITRAL takes great interest in the valuable work of ELI. This is not just because of
the high regard that we have for its processes and products, or the respect that we
share for diverse legal traditions, but principally because many of ELI’s current projects
speak to UNCITRAL’s mandate to ‘promot[e]
the progressive harmonization and unification of the law of international trade’. This includes quite a number of projects that deal
with features of the digital economy. Here, I
refer in particular to the projects on online
intermediary platforms, access to digital assets, blockchain technology and smart contracts, and the development of principles
for a data economy.
In this context, it may be of interest to you
to know that the Commission asked the
UNCITRAL secretariat last year to carry out
exploratory work in relation to the digital
economy. Specifically, it asked the secretariat to ‘compile information on legal issues
related to the digital economy, including by
organizing, within existing resources and
in cooperation with other organizations,
symposiums, colloquiums and other expert
meetings’. As I write, the UNCITRAL secretariat has organised three expert meetings – in
Paris, Rome and Bogota – on legal issues
related to the digital economy, in cooperation with other international organisations,
as well as with governments and research
institutes of various host countries. Further events are being planned. We have
been fortunate to count on the active and

insightful participation of several ELI members at these events, including ELI President
Christiane Wendehorst, who addressed the
Commission at its most recent session in
July to report on the Paris meeting, as well
as to provide an update on the data economy project. We look forward to the continued participation of ELI membership as this
work progresses.
The outcome of our exploratory work so
far reinforces the importance of ELI’s work
dealing with features of the digital economy, particularly its work on the data economy project. It equally reinforces the central and coordinating role that UNCITRAL
plays within the United Nations system in
addressing legal issues related to the digital economy and digital trade, which was
confirmed by the Commission at its July
session. Significant interest has been expressed among our broader stakeholdership in the matters traversed by the data
economy project, including clarification
and guidance on the content and implications of different data transactions, as well
as insights into areas of possible legislative
reform. I wish ELI the best for the successful
continuation of its current projects, and eagerly look forward to the final products.
Just as UNCITRAL is an Institutional Observer of ELI, ELI is an invited observer to all
UNCITRAL sessions, including those of the
various UNCITRAL working groups. I take
this opportunity to invite ELI members to
participate in UNCITRAL proceedings under the ELI banner and to contribute to our
deliberations in areas of common interest
and expertise. I look forward to our ongoing cooperation.

UNCITRAL takes great interest in the
valuable work of ELI. This is not just
because of the high regard that we
have for its processes and products,
or the respect that we share for diverse legal traditions, but principally
because many of ELI’s current projects speak to UNCITRAL’s mandate
to ‘promot[e] the progressive harmonization and unification of the law of
international trade’.
Anna Joubin-Bret

Greetings from Anna Joubin-Bret
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ELI Bodies

ELI Council and Executive
Committee Elections 2019
In 2019, the ELI Membership will elect a new Council
and Executive Committee
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At the ELI Membership meeting on 4
and 5 September 2019 in Vienna, 28 new
Council members will be elected. The ELI
is pleased to announce that 35 ELI Fellows decided to run for the Council.
A detailed list of candidates and their
nomination forms is available to ELI Fellows on a closed platform.

four nominate positions on the Executive (namely Christiane Wendehorst (for
the position of President), Lord Thomas
of Cwmgiedd (for the position of first
Vice-President), Pascal Pichonnaz (for
the position of second Vice-President)
and Denis Philippe (for the position of
Treasurer)), no further candidate names
were put forward by the Council.

Council members will be elected by the
Membership from among Individual Fellows in a way that adequately takes into
account the general principles of the
Institute. The newly elected Council will
have the opportunity to help make important decisions about the governance
and activities of the ELI.

It is still open to Council members to
nominate themselves or other Council
members for the positions of the three
ordinary members of the Executive by
submitting nominations to the ELI Secretariat as soon as possible and by the
meeting of the Council in its new formation on 5 September at the latest.

In their first meeting on 5 September
2019, they will elect a new Executive
Committee. Apart from those recommended by the search committee for the

Of the present ordinary members of the
Executive, we are pleased to inform you
that Anne Birgitte Gammeljord has indicated a wish to continue in that role.

Notarisation of ELI Statute
Revised Statute and Election Byelaw Notarised
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We are pleased to inform you that the
ELI Statute has been duly notarised
and published as a deed, ushering in a
number of changes to facilitate better
administration and running of an ever
growing Institute.
Among these are changes to the
powers of the Membership and Council, changes to the election procedure
and the conferral of voting rights to
institutional members that choose to
possess these.
The revised Statute and Election Byelaw are available for download here
and here respectively.

2019 ELI Annual Conference

Welcome to Vienna!
Keynote Speakers at the ELI 2019 Annual Conference
The ELI’s Annual Conference and Meetings are held in Vienna biennially. This year’s Annual Conference and Meetings
return to Vienna and have, due to the elections of the new Council and Executive Committee, great importance. The
ELI is pleased to have secured the presence of Clemens Jabloner and Anna Joubin-Bret as Keynotes at this year’s event.
A detailed Conference Brochure, with information on our distinguished speakers, is available for download here.

Clemens Jabloner

Anna Joubin-Bret

Dr Clemens Jabloner is currently
Vice-Chancellor and Federal Minister
of Constitutional Affairs, Reforms, Deregulation and Justice of the Republic
of Austria.

Anna Joubin-Bret was appointed as
Secretary of Vienna-based UNCITRAL
in 2017. She has over 25 years of experience in international investment
law and international investment
dispute resolution, working both in
international organisations and in the
private sector.

Vice-Chancellor and Federal Minister of
Constitutional Affairs, Reforms, Deregulation and Justice of the Republic of
Austria

He was professor at the Department
of Legal Philosophy at the University
of Vienna from 2014–2019. Jabloner
served as President of the Supreme
Administrative Court of Austria for 20
years (1993–2013). Between 1998–
2003 he chaired the Austrian Historical Commission. Since 2008, Jabloner
has been Chairman of the Commission for Provenance Research.

Secretary of UNCITRAL

Prior to that function, she spearheaded the Cabinet d’Avocats Joubin-Bret
and served as senior Legal Advisor
to the Division on Investment, Technology and Enterprise Development
of the United Nations Conference on
Trade and Development (UNCTAD).
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2019 ELI Annual Conference
Wednesday | 4 September
VENUE: VIENNA CITY HALL, LICHTENFELDGASSE ENTRANCE | 1010 VIENNA
08:30 - 09:55 Registration (Council only), Entrance Hall
10:00 - 12:00 Council Meeting, Nordbuffet
10:10 - 12:00 Registration (All Others), Entrance Hall
12:05 - 12:45 Membership Meeting, Festsaal
12:50 - 13:55 Lunch Break, Festsaal
14:00 - 14:30 Welcome Address, Festsaal
14:30 - 16:00 Priniples for a Data Economy
Festsaal
(Presentation of Preliminary Draft No 2bis for the Solicitation of Feedback)
Lord John Thomas (chair)
Neil Cohen
Alain Strowel
Daniel Schönberger
Steven O Weise
Christiane Wendehorst

European Rules of Civil Procedure I
Nordbuffet
(Presentation of Consolidated Draft and Comments for
the Solicitaion of Feedback)
Welcome and Introduction
Matthias Storme
Anna Veneziano
Diana Wallis
Session 1
John Sorabji (chair)
Anna Nylund
Rolf Stürner
Session 2
Xandra Kramer (chair)
Fernando Gascon Inchausti
Nicolo Trockner

16:00 - 16:25 Coffee Break, Festsaal
16:30 - 18:00 Artificial Intelligence and EU Administration
Festsaal
(Presentation of the Project Proposal)
Marc Clément (chair)
Marta Infantino
Giampiero Lupo
Marcin Wiacek
Marek Wierzbowski
Katarzyna Ziółkowska

European Rules of Civil Procedure II
Nordbuffet
(Presentation of Consolidated Draft and Comments for
the Solicitaion of Feedback)
Session 3
Remo Caponi (chair)
Christopher Hodges
Vincent Smith
Session 4
Rolf Stürner (chair)
Christoph Kern
Rafaele Sabato
Concluding Remarks
Paul Oberhammer

19:00 - 22:00 Evening Reception and Presentation of the ELI Young Lawyers Award and Hub and SIG of the Year Awards
Welcome Address by Vice-Chancellor and Federal Minister for Constitutional Affairs, Reforms, Deregulation and
Justice, Clemens Jabloner
VENUE: PALAIS TRAUTSON, AUSTRIAN MINISTRY OF JUSTICE | MUSEUMSTRASSE 7 | 1070 VIENNA
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2019 ELI Annual Conference
Thursday | 5 September
VENUE: VIENNA CITY HALL, LICHTENFELDGASSE ENTRANCE | 1010 VIENNA
08:00 - 09:00 Registration, Entrance Hall
09:00 - 10:15 The Protection of Adults in International Situations
Festsaal
(Presentation of Draft Final Project Output for the Solicitation of Feedback)
Adrian Ward (chair)
Pietro Franzina
Rochard Frimston
Jan von Hein
Philippe Lortie

R&D Tax Incentives
Nordbuffet
(Final Presentation of Output)
Georges Cavalier (chair)
Rémi Barneoud
Karlis Ketners
Sabine Kirchmayr-Schliesselberger
Michael Lang

10:15 - 10:45 Coffee Break, Festsaal
10:45 - 12:00 Plenary Session: Model Rules on Online Intermediary Platforms I
Festsaal
(Final Presentation of Output)
Sjef van Erp (chair)
Hans Schulte-Nölke
Elena Bargelli
Aneta Wiewiorowska-Domagalska
Christoph Busch
Fryderyk Zoll
Gerhard Dannemann
12:05 - 12:45 Keynote Speech: UNCITRAL Secretary Anna Joubin-Bret, Festsaal
12:50 - 13:55 Lunch, Festsaal
14:00 - 15:15 Plenary Session: Model Rules on Online Intermediary Platforms II
Festsaal
(Final Presentation of Output)
Sjef van Erp (chair)
Hans Schulte-Nölke
Elena Bargelli
Aneta Wiewiorowska-Domagalska
Christoph Busch
Fryderyk Zoll
Gerhard Dannemann
15.15 - 15:40

Coffe Break, Festsaal

15:45 - 17:00 Blockchain Technology and Smart Contracts
Festsaal
(Presentation of Project Output for the Solicitation of
Feedback)
Sjef van Erp (chair)
Hubert Derrien
Nikolaus Forgo
Christopher Odinet
Juliette Senechal
Aura Esther Vilalta Nicuesa

Common Constitutional Traditions in Europe
Nordbuffet
(Presentation of Draft Project Output for the Solicitation
of Feedback)
Mario Comba (chair)
Anneli Albi
Giancito della Cananea
Michael Potacs
Daria de Pretis

17:05 - 17:30 Announcement of the Council Election Results, Festsaal
17:30 - 18:45 ELI Council Meeting (in its New Formation – Election of the Executive Committee), Festsaal
19:30 - 22:00 Gala Dinner
VENUE: HOTEL SACHER | PHILHARMONIKERSTRASSE 4 | 1010 VIENNA
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2019 ELI Annual Conference
Friday | 6 September
VENUE: JURIDICUM | SCHOTTENBASTEI 10-16 | 1010 VIENNA
09:00 - 10:40 Business and Financial Law SIG Panel
Company Law, Prudent Management and
Corporate Sustainability
Dachgeschoss
Agenda

09:00 - 10:40 Intellectual Property Law SIG Panel
The Remedies in Intellectual Property (IP) Law:
Do We Need Common European Principles?
Hörsaal 22
Agenda

10:45 - 11:10 Coffee Break, Dachgeschoss
11:15 - 12:40 Italian Hub Panel
New Technologies and the Law: The Impact
on Rules of Torts, Contracts and the Insurance
Market
Hörsaal 21
Agenda

11:15 - 12:40 Intellectual Property Law SIG Panel
(continued)

12:45 - 13:55 Lunch, Dachgeschoss
14:00 - 16:00 Digital Law SIG Panel
Algorithmic Regulation and Legal Services
Dachgeschoss
Agenda

14:00 - 18:00 Intellectual Property Law SIG Panel
(continued)

16:00 - 17:30 Familiy and Succession Law SIG Panel
New Challenges of European Family and Succession Law
Hörsaal 21
Agenda
19:00 - 22:00 Social Event
VENUE: HEURIGER PFARRWIRT | PFARRPLATZ 5 | 1190 VIENNA
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2019 ELI Annual Conference

Sponsoring the ELI Annual Conference
Each year the ELI Annual Conference is the success that it is thanks to various hosts, supporters and sponsors. The ELI
would like to thank the following for making the 2019 Annual Conference possible. If you would like to sponsor a future
Conference, please get in touch with the ELI Secretariat, which would be happy to provide you with details of our various sponsorship packages.

The Conference is supported by:

The ELI would like to thank its Exhibiting Sponsors:

Follow the ELI Annual Conference
Follow the ELI Annual Conference on Twitter!
@ELI_Secretariat #ELIConf19
Follow the ELI on Facebook!
facebook.com/europeanlawinstitute
Follow the ELI on Linkedin!
linkedin.com/in/eli-secretariat
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ELI Projects

Spotlight on the ELI Projects
Projects are Central to the ELI’s Ambitions of Improving the Quality of Law in Europe
At the ELI Annual Conference 2019, nearly all current and prospective ELI projects will be featured in panels with leading experts in the field from across the globe. Below we provide an overview of the aims of ELI projects, both current
and prospective. Moreover, we are pleased to announce that one project was recently approved as final.

Current Projects

Civil Procedure
The project, undertaken with the International Institute for the Unification
of Private Law (UNIDROIT), seeks to
reduce uncertainties for parties litigating in unfamiliar jurisdictional surroundings through the development
of a model universal civil procedural
code. The importance of this undertaking has been repeatedly underlined by key European bodies, including within the European Parliament.

Principles for a Data Economy
The world has moved from commerce
in physical goods to the data economy.
The law is yet to catch up in a manner
that promotes certainty but does not inhibit growth or innovation. As data has
no boundaries, ELI has partnered with
its American counterpart, ALI, to produce transnational Principles that can
facilitate the drafting of model agreements to be used by parties and inspire legislators and courts worldwide.

Common Constitutional Traditions
This project seeks to address a number
of questions on a theme of rising significance. The notion is enshrined in key European legal texts and repeated in courts at
the highest level in Europe (like the CJEU
and ECHR) but what are common constitutional traditions in Europe? What is their
nature and their relationship with national identity? How do such sources emerge
as common to Member States? How can
they be identified and used by courts?

Business and Human Rights

Blockchains and Smart Contracts

Access to Digital Assets

As multinational corporations continue
to gain economic and social influence
that rivals that of nation States, it is
necessary to review their impact on human rights and in particular to ensure
access to justice to victims of corporate infractions in a manner that alleviates procedural and other burdens on
them and facilitates the redress of their
grievances. Alongside the EU Agency
for Fundamental Rights (FRA), the ELI
has embarked on identifying a range of
possible draft EU regulatory or soft law
options intended to ensure the above.

We have all heard of crypto-currencies
like Bitcoin and the ‘blockchain’ technology that facilitates the same. These
and so-called, ‘smart contracts’ have a
huge potential to fundamentally change
many areas of private law transactions.
The ELI hopes to scrutinise the legal basis for these dynamic applications with a
view to developing an anticipatory legal
response. In particular, the goal is to formulate a legislative guide on blockchains
and smart contracts that will assist legislators, judges and others alike in navigating their ways through this complex field.

Immovable property was and for most private individuals still predominates one’s asset.
However, digital assets and electronic communications are on the rise. Digital wealth
covers a very heterogeneous variety of assets
such as software, crypto-currencies, online
bank accounts, social media profiles, etc. The
project hopes to facilitate the position of those
entitled to access to digital assets and thosewho increasingly have to deal with digital assets particularly judges, notaries and bailiffs,
by drafting guiding Principles aimed at harmonising the laws of the Member States.
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ELI Projects
Projects Close to Finalisation and Approval

Online Intermediary Platforms
So many of us use Airbnb, Uber and
Amazon today but the dynamics of
such platforms can be difficult to reconcile with the currently existing regulatory framework at EU level. Model
rules which include the criteria for
identifying ‘platform operators’ and
‘suppliers’ as well as their duties and obligations and rules on transparency and
fairness of online reputation systems
(eg ratings and reviews) are among
the themes addressed by this project.

Protection of Adults in
International Situations
Today, the protection of adults (and
their assets) is more frequently an issue in international scenarios. Which
law should apply? Which courts should
have jurisdiction to hear cases? What are
the drawbacks to current rules? The answers to such questions are addressed
by this project’s team with a view to laying down a final and detailed draft text
of a possible EU measure on the protection of adults in international situations.

Prospective Project

Recently Approved Project

R&D Expenses
The financial crisis of 2008 has highlighted the need to find new sources
of economic growth, and innovation
is one such underutilised sources in
Europe. As tax incentives are known
to stimulate investment in research
and development, the aim of the project is to elaborate a harmonised list
of eligible expenses and an explanatory memorandum to aid decision
makers at national and European level.

Find out more on the
ELI webpage
Liability in Digitalised
Environments
In a world where the location of data is
no longer in a physical jurisdiction but in
clouds which may change rapidly, where
damage may be caused by autonomous
agents acting according to patterns derived
from deep learning, or by decentralised
autonomous organisations, the Legislative
Proposals on Liability in Digitalised Environments: Conflict of Law and Substantive
Law Aspects team will seek to build on the
work of the Commission’s Expert Group
on Liability and New Technologies in developing specific proposals in the field.

Empowering European Families (EEP)
With over 16 million couples where at
least one of the partners lives in a country other than his or her country of origin, obstacles to justice in the context
of divorce, succession, etc might be
faced. The EEF project sought to address these and others, inter alia, by
improving existing rules on applicable law, jurisdiction, recognition and
enforcement in family and succession
law as well as to promote family mediation. The ELI Council and General Assemly approved the Instrument by an
overwhleming majority on 8 May 2019.
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Spotlight on Blockchain Technology and Smart Contracts

Blockchain Technology, Smart Contracts
and their Future Implications
by William McKechnie
Judge of the Supreme Court of Ireland
Introduction
In September 2018, the ELI began a
three-year project focused on Blockchain and related technologies, with
the aim of providing a starting point
for policymakers, lawmakers and legal professionals in relation to Blockchain and Distributed Ledger Technology (‘DLT’).
One of the comparisons frequently
made about where these DLTs stands
today is to that of the internet in the
1990s, before it was in widespread
use and before it ultimately revolutionised the way in which business
was conducted. Blockchain and DLT
are on the cusp of becoming mainstream, with the belief amongst
many being that they are poised to
have a similar effect as the internet
on the commercial world.
History
Though it did begin to gain notoriety and importance in 2008, the basic
technology for Blockchain was envisioned first in 1991, by Stuart Haber
and W Scott Stornetta whose first
iteration of the system involved a
cryptographically secured chain of
blocks, with the aim of preventing
anyone from tampering with their
timestamps.
In 1999, Milton Friedman said ‘... the
one thing that’s missing is a reliable
e-cash, whereby on the internet you
can transfer funds from A to B without A knowing B or B knowing A’,
and just ten years later, enter Bitcoin,
the world’s first major and successful cryptocurrency. Blockchain is the
system upon which Bitcoin operates.
Many people will attribute the rise
of this technology to the unknown
10

person, or group of people who
operated under the name Satoshi
Nakamoto. This person or entity
used Blockchain to invent Bitcoin. In
2008, Nakamoto published the Bitcoin whitepaper, entitled, ‘Bitcoin: a
peer-to-peer electronic cash system’
in which it was explained that Blockchain technology was designed to
enhance digital trust through being
entirely decentralised, and in 2009
Bitcoin was launched.
A Basic Explanation
Blockchain is a secure peer-to-peer
ledger that is used to record transactions across many computers. It allows people to carry out entirely secure transactions without any need
for a middleman. The chain is a list
of payments ordered by time, which
cannot be changed or deleted and
which keeps track of who has paid
what to whom.
We can imagine the Blockchain as
a ledger, which would normally be
held by a bank or other institution as
the central administrator, except the
difference here is everyone involved
holds a copy. The ledger automatically updates with every new transaction. While every Blockchain is a
distributed ledger, not every distributed ledger is a Blockchain. Both are
decentralised; however, blockchain
stores the data is a specific fashion,
ie in blocks. Distributed ledgers,
though they share the same concept,
origin and purpose, are organised
differently and operate under a different system.
Smart contracts are ‘a set of promises, specified in digital form, including
protocols within which the parties
perform on these promises’. These
have existed since 1990, in a varie-

ty of forms, eg vending machines. A
smart contract created using Blockchain technology does not require
any third party intermediary to execute it, thus making them almost
impossible to tamper with and protecting users from unilateral change.
Impact on the Legal Profession
The consensus amongst speculators
about the effects of Blockchain and
DLT is that proactivity is key. The
EU have thus far been very positive
about the growth of Blockchain,
working towards creating for it a
regulated environment. In 2018, the
European Commission launched EU
Blockchain Observatory and Forum
which, amongst other initiatives has
since released four thematic reports:
‘Blockchain and the GDPR (General
Data Protection Regulation)’, ‘Blockchain for Government Services’,
‘Blockchain Innovation in Europe’
and ‘Scalability, Interoperability and
Sustainability of Blockchain’.
These four titles are instructive in
and of themselves as to the sphere of
influence which Blockchain is poised
to have and the number of ways it
could be used to our advantage, with
the right legislative and regulatory
approach.
There has been a suggestion, in relation to smart contracts, that they
could facilitate the unauthorised
practice of law, by allowing a non-authorised computer coder to draft
legal documents – some have speculated that they would remove the
need for lawyers entirely.
I believe this suggestion is somewhat
misguided as it envisages the entire
contract being expressed in code,
whereas the more likely scenario is

Spotlight on Blockchain Technology and Smart Contracts
that the contract would exist to automate and enforce the underlying
legal agreement: a ‘hybrid contract’.
There are a multitude of other legal
issues which prevent smart contracts
from being widely applicable as valid
legal contracts, as the technology
stands. To give just one example, issues may arise in terms of a lack of
certainty of parties: smart contracts
identify the parties by reference to
the public addresses of their online
wallets. However, there exist multi-signature wallets which can be
used to enter into many different
smart contracts, thus making it difficult to identify the determinate owner of the wallet, as the smart contract,
in attempting to ascertain the owner,
may point to another smart contract
which has been entered into by the
same multi-signature wallet. While it
is entirely likely that technology will
develop in such a way as to overcome
this, for the present this represents a

practical flaw in the widespread use
of smart contracts.
This contribution has touched on
just some of the challenges associated with the future of Blockchain
and DLT, but really these represent
the tip of the iceberg. The ELI project
is an excellent opportunity to delve
deeper into legal challenges which
will present themselves as this technology becomes integrated into our
daily lives, one I very much look forward to.

The Author
William McKechnie is a judge of the
Supreme Court of Ireland and is the
second longest serving judge in
the Superior Courts, with almost 20
years-experience. He is a Visiting Professor at the College of Europe and
was the President of the Association
of European Competition Law Judges from 2010 to 2014. Before that, he
was a member of the Senior Bar and
Chairman of the General Bar of Ireland. He remains an Advisory Board
member on the Fundamental Rights
in Courts and Regulation (FRICoRe)
project, which has a project term
of four years. His areas of particular
interest include constitutional and
comparative law, administrative and
competition law, human rights and
blockchain technology and smart
contracts. He has been a Fellow of
ELI for a number of years and is CoChair of ELI’s Irish Hub.
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Case Studies on ELI Project

Blockchain Technology Project Case Studies
Case Study 1
An insurance company offers insurance to cover the consequences of
flight delays using blockchain technology. A third party company, called
‘oracle’, informs the insurance company of the event of a flight delay, which
triggers the payment of compensation for the benefit of the insured.
However, the general terms and
conditions of the insurance contract
make no reference to the use of a
blockchain and a smart contract to
automatize the insured’s payment.
In the event of non-payment of compensation following a flight delay, can
the insured invoke the blockchain
register in court to assert their rights?
Case Study 2
A start-up is trying to implement
parametric insurance solutions (for
instance, if a plane arrives late, the
insured person will receive compensation) in the form of a decentralised
autonomous organisation (DAO) on
a blockchain. In this DAO, seen as a
bundle of smart contracts, different
types of actors interact, including the
insured persons, the risk pool and
‘sovereign workers’: ‘keepers’ that organise new product development
and earn a percentage of the premium, ‘oracles’ that earn a fee per oracle
call, ‘licence providers’ that earn a per-
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centage of the premium for issuing
licences or filling compliance reports
and ‘distributors’ that earn a fee for
distributing premiums to consumers.
This start-up supports the idea of a
‘functional equivalent approach’ between the DAO, which allows automated payments of compensation
to the insured person in the event of
a risk occurring, and the system proposed by regulated insurance companies.
A ‘functional equivalent approach’ is a
concept that emerged in the work of
UNCITRAL in 1996, during reflection
on electronic commerce and has then
been used in many European and national texts on the topic.
The ‘functional equivalent approach’
is inextricably linked to the notion
of technological neutrality – a tool
for the proper drafting of legislative
texts, according to which a legislative text must be drafted in the most
neutral way possible, so as not to discriminate, either to the detriment of
technological tools and in favour of
traditional legal tools, or between the
different types of technological tools.
The ‘functional equivalent approach’
is, for its part, originally a tool for interpreting texts, as an extension of
the teleological interpretation method, according to which a text must be
interpreted and applied in the light of

its aims and purposes.
In this respect, if a technology, a
method, a reliable technical system
fulfils the same functions as a traditional legal tool, the idea is that it
should be given the same recognition
as the traditional legal tool.
According to blockchain and DAO
developers, the ‘functional equivalent approach’ could allow for creating experimental texts, and therefore
potentially offers recognition to a
form of technological/electronic firm
without legal personality, which has a
purpose of fulfilling a given function,
such as an insurance function.
This ‘functional equivalent approach’
raises a number of questions concerning its recognition.
What are the legal possibilities of the
insured person in the event of the
DAO’s governance failure to fulfil
its insurance role? In the absence of
identification of a co-contractor of
the insured person, can the DAO, as
a bundle of smart contracts, still be
considered as allowing the automated performance of a legal contract?
In addition, in highly regulated sectors such as insurance, can this type
of DAO be implemented without the
presence of an insurance company in
a community of actors that organises
the governance of the DAO?

Updates on ELI Projects

High Level Expert Group Meetings
First Meeting in the ELI Secretariat in Vienna
The ELI is in the very fortunate position of having been granted funding
by the European Union (EU) to organise a series of high level expert meetings this year with a view to exploring
topics for possible projects in which
there are imbalances in its project
portfolio. Four meetings will be held
at the ELI Secretariat in the areas of
administrative law, company law,
family law and criminal law.
From 1–2 August, the ELI’s High Level
Expert Group on Administrative Law
met at the ELI Secretariat in Vienna to
discuss future ELI projects in the area.
On the first day of the meeting, the
Expert Group, consisting of Marc Clément (judge at the Administrative
Court of Appeal of Lyon), Paul Craig
(Professor of English Law at the University of Oxford and a Fellow of St

John’s College), Jens-Peter Schneider
(Professor at the University of Freiburg) and Marek Wierzbowski (Professor at Warsaw University, partner of
the law firm Prof Wierzbowski & Partners Advocates and Legal Counselors) as well as his assistant Katarzyna
Ziółkowska, joined by ELI President,
Christiane Wendehorst, and ELI Secretary General, Vanessa Wilcox, sifted
through a list of possible pre-submitted topics for future ELI projects in
the field of administrative law. After a
fruitful debate, two topics were shortlisted for further elaboration. The second day of the meeting was devoted
to discussions on a potential ELI project on artificial intelligence and administration.
The ELI would like to sincerely thank
the experts for their extremely valuable input and looks forward to the

commencement of projects in the
field of administrative law.
Three other meetings will be held at
the ELI Secretariat in the areas of family law and criminal law on 15 October
and 10 December 2019 respectively.
An additional meeting on company
law is also in the pipeline. More information will be provided in due course.

Jens-Peter Schneider, Marek Wierzbowski,
Paul Craig, Christiane Wendehorst, Marc
Clément, Katarzyna Ziółkowska and Vanessa Wilcox

Join an MCC and Contribute Directly
to the Work of the ELI
Closely Follow and Contribute Towards Projects
Members Consultative Committees
(MCC) are established to give all ELI
members the opportunity to directly
have a say in the development of ELI
projects.
The ELI welcomes you to apply as a
member of the following MCCs:
 Common Constitutional Traditions
in Europe
 Blockchain Technology and Smart
Contracts
 Access to Digital Assets
Any ELI member who is interested
in actively contributing to the development of a project can join an
MCC, irrespective of their status as a

Fellow, Individual Observer or Institutional Observer. There is no limit as
to numbers and MCC members need
not be experts in the relevant field. It
is desirable that MCC members come
from various legal professions and
specialise in different areas of law. It
is precisely this diversity that enriches the debating potential of the MCC
and makes its contribution so valuable. If you are interested in closely following one of the above-mentioned
projects, receiving regular updates
and participating in discussions with
Project Reporters and Project Teams
to shape the project’s output, you are
welcome to send an e-mail to the ELI
Secretariat expressing your interest in
joining one of the above MCCs.
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ELI Representation

ELI President Wendehorst on the
Principles for a Data Economy at the
52nd UNCITRAL Session
ELI President Christiane Wendehorst
Attends UNCITRAL Session
ELI President Christiane Wendehorst,
also a Co-Reporter of the ALI-ELI Principles for a Data Economy project, attended the 52nd UNCITRAL session
that took place from 8–19 July 2019
in Vienna.
She addressed the Commission and
explained key features of the project.
A part of the session was dedicated

to reports of earlier UNCITRAL events
in Paris, Rome and Bogota regarding
exploratory work on legal issues relating to the digital economy.
A big theme that emerged at the
events was the question of the use of
data. Several experts advocated for a
focus on contract as the tool for regulating the use of data. In this regard,

ELI Vice-President van Erp
Attends Uniform Law Commission Annual Meeting
ELI Vice-President Sjef van Erp Meets ULC Presidents
ELI Vice-President Sjef van Erp attended the annual meeting of the US
Uniform Law Commission (ULC), held
from 12–18 July in Anchorage, Alaska. Van Erp had the chance to speak
with, among others, the outgoing
ULC President Anita Ramasastry and
incoming ULC President Carl Lisman.
Monday, 15 July was the day devoted
in part to international cooperation.
During an international breakfast
van Erp had the pleasure of meeting
the new ULC Executive Director Tim
Schnabel, who is quite familiar with
the work done by the ELI. Schnabel
served as an attorney in the State Department’s Office of the Legal Adviser
from 2008 through 2018. The breakfast meeting was followed by a brief
presentation of ELI’s projects to the
full meeting of commissioners.
A representative from the Uniform
Law Conference of Canada (ULCC)
and one from the State Department
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also gave brief overviews of their activities regarding, respectively, the
work on uniform Acts and developments around private international
law treaties. An international reception and dinner concluded the day.
During its annual meeting, the ULC
discussed several drafts. In particular, the Uniform Tort Law Relating to
Drones Act, the Fundraising through
Public Appeals Act and the Uniform
Automated Operation of Vehicles Act
drew plenty attention, with the latter
Act being approved.

reference was made to the Principles
for a Data Economy project. The panellists from Bogota emphasised the
use of the project, and called for further studies on the effective control
of data, the obligations of parties to
data transactions and remedies for
non-compliance.

ELI Enters Into
Dialogue with
Austrian Law
Firms
ELI President and Secretary
General Engage with
Austrian Law Firms
Having amassed a respectable membership base of EU and international
organisations, Supreme and other
courts of the highest instance across
Europe, professional associations and
academic and other institutions, the
ELI’s current focus is to raise its profile amongst law firms. In the last few
weeks, the ELI President Christiane
Wendehorst and Secretary General
Vanessa Wilcox have visited several
top law firms in Austria in light of the
pragmatic and special insight they
can offer. We are pleased to report
that the efforts are yielding fruit with
two firms having joined recently. Applications from other law firms and
indeed from other excellent entities
and jurists are, as always, highly desirable irrespective of the ELI’s current
focus area.

ELI Membership Update

The ELI Welcomes its New Members
The ELI is pleased to welcome the following whose membership applications
were approved by the ELI Council recently.
New Individual Members
 Davide Achille
 Antonino Ali
 Stefano Balbusso
 Valerio Brizzolari
 Luigi Buonanno
 Özlem Canbeldek Akın
 Sue Carr
 Paolo Catallozzi
 Sara Cockerill
 Andrea Dalmartello
 Gianluca De Donno
 Tycho de Graaf
 Tamás Éless
 Roberto Ferretti
 Rita Giannini
 Andrea Maria Garofalo
 Nicholas Hamblen
 Diarmuid Hegarty
 Milan Hulmák
 luca Iacumin
 Philip Lee
 Dominik Loidl
 Karen Lynch Shally
 Alisdair MacPherson

 Demetrio Maltese
 Cinzia Marseglia
 Marco Martino
 Thomas Meyer
 Francesco Mezzanotte
 Kiril Mitrov
 Andrej Molcanov
 Lisa Neubauer
 Marta Ostrowska
 Elisabeth Paar
 Maria Chiara Patera
 Valeria Piccone
 Simon Picken
 Alain Pilette
 Monique Rombouts
 Cécile Saintecluque
 Tamás Sajben
 Maria Natália Santos Gonçalves
 Enrico Maria Scavone
 David Michael Schneeberger
 Marcus Smith
 Marie Jull Sørensen
 Peter Stelmaszczyk
 Patricia Escribano Tortajada

 Emanuele Tuccari
 Lara Unger
 Elisa Valletta
 Antonio Vercellone
 Lécia Vicente
 Adrian Ward
 Mikolaj Zaleski
 Filippo Zatti

New Sustaining Members
The ELI is grateful to its Sustaining
Members who make a donation
of EUR 60 per year (in addition to
EUR 60 for membership fees), enabling the ELI to embark on new initiatives that further its causes. This
term, the ELI is delighted to welcome the following new Sustaining
Members.
 Paul Gilligan
 Ivan Tot
 Steven O Weise

New Institutional Members
The General Council of the Bar of
England and Wales (The Bar Council)
The Bar Council represents over 16,000
barristers in England and Wales. It promotes the Bar’s high-quality specialist
advocacy and advisory services; fair access to justice for all; the highest standards of ethics, equality and diversity
across the profession; and the development of business opportunities for barristers at home and abroad. A strong and
independent Bar exists to serve the public and is crucial to the administration of
justice. As specialist, independent advocates, barristers enable people to uphold
their legal rights and duties, often acting
on behalf of the most vulnerable members of society.
The Bar makes a vital contribution to the
efficient operation of criminal and civil

courts. It provides a pool of talented men
and women from increasingly diverse
backgrounds from which a significant
proportion of the judiciary is drawn, on
whose independence the Rule of Law
and our democratic way of life depend.
The Bar Council is the Approved Regulator for the Bar of England and Wales.
It discharges its regulatory functions
through the independent Bar Standards
Board.
The Bar Council’s main office is in central
London. It also has a representative office in Brussels, providing an important
interface on matters EU. For more details
of the Bar Council’s history, structure and
responsibilities, please see here.
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ELI Membership Update
National University of Public
Service
The National University of Public Service, which was established through the
merger of three separate higher educational institutions, namely the Zrínyi
Miklós National Defence University, the
Police College and the Faculty of Public
Administration of Corvinus University of
Budapest, started a new faculty in 2015
on international and European studies
and later in 2017 it integrated the water
science education of the Eötvös József
College of Baja, thus creating the Faculty
of Water Sciences. Our University has five
Faculties, four Doctoral Schools and one
of Hungary’s most modern and prettiest
university campus.

In the area of public administration,
diplomacy, law enforcement, national
defense and national security as well
as in water science NUPS offers the BA,
MA and PhD programmes and research
opportunities. The vision and the objective of the institutional development of
the National University of Public Service
is to become the ‘university of cooperation’, the model of efficient collaboration
between societal requirements, national-strategic governmental objectives,
and university-level autonomy.
For more details see here.

SHMP Schwartz Huber-Medek
Pallitsch Rechtsanwälte GmbH
SHMP Schwartz Huber-Medek Pallitsch
Rechtsanwälte GmbH was founded in
2004 as a specialised law firm in public
commercial law and has meanwhile increased to 24 employees.
As a continuously growing law firm,
SHMP focuses on all areas of public commercial law, in particular in the field of
environmental law, public procurement
law, construction and construction contract law as well as gambling law.

Furthermore, SHMP´s emphasis lies in all
kinds of procedural issues. SHMP represents its clients successfully before the
Federal and State administrative courts
(BVwG, BFG, LVwG) as well as the Constitutional Court, the Higher Administrative Court and the European courts (ECJ,
ECHR) in addition to civil courts. SHMP
places a strong emphasis on the specialisation of its law firm, and ranks amongst
the best law firms in Austria. For more
details see here.

Schiefer Rechtsanwälte GmbH
Schiefer Rechtsanwälte are specialists
in public procurement law throughout Austria. 14 legal experts in our five
branches in Vienna, Salzburg, Graz,
Klagenfurt and St Pölten are re-thinking public procurement law, providing
advice concerning procedures, guiding through processes and conveying
special knowledge. Our subsidiaries
throughout Austria allow us to rely on
regionality. We can offer our clients the
benefit of comprehensive consulting by
local lawyers who are familiar with local
authorities, courts and decision-makers.
Schiefer Rechtsanwälte are your reliable
partner for reforms and innovation in
the following areas: digitalisation, data
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protection, cybersecurity, health, infrastructure, construction and business law.
Comprehensive knowledge, professional expertise and innovative approaches
lead to sustainable, successful solutions.
This also reflects the team of Schiefer
Rechtsanwälte. Our law firm is characterised by the diversity of our employees
and a strong social commitment. Thanks
to the wide range of our expertise and
our long experience, we can boast extensive know-how within the relevant
market.
For more details see here.

Upcoming Events/Updates on ELI Hubs and SIGs

Tax Law Conference
6 December 2019, Lyon
The ELI project on For a European Approach to R&D Expenses Qualifying
for the Common Corporate Tax Base
Super Deduction will be presented
for the last time at the upcoming ELI
Annual Conference on 5 September.
The Team is also planning a Conference on 6 December 2019 in Lyon to
disseminate the results and discuss
steps forward.
Among the speakers will be Georges
Cavalier, Project Reporter, as well as
other members of the Project Team,
Advisory Committee and National
Correspondents. Participants will discuss the emergence of a R&D concept

in comparative and European tax law,
including issues such us whether it
should include basic research or research for commercial purposes, the
novelty requirement and the scope
of the concept. The topic of R&D expenditure in comparative and European tax law, including issues such
as capital expenditure, staff costs,
other current expenditures and subcontracting, will also form part of the
agenda.
The tentative agenda and more information is available on the ELI’s website.

Insurance Law SIG Inaugural Conference
10 October 2019, Vienna
Join the Inaugural Conference of the
Insurance Law SIG on Systems of Governance in the European Insurance Industry on 10 October 2019 in Vienna.
Established at the end of 2018 by ELI
members Helmut Heiss and Christoph
Brömmelmeyer, the SIG aims at providing an active forum for discussion
and cooperation, reviewing relevant
legal developments, conducting and
facilitating research, making recom-

mendations and providing practical
guidance in the field of insurance law.
In that vein, the SIG is holding its Inaugural Conference at the University
of Vienna.
The agenda of this event, which will
be opened by ELI President Christiane
Wendehorst, can be found here.
To join the SIG, please register here.

German Hub Conference
11 October, Frankfurt am Main
The ELI German Hub will organise a
Conference on various aspects of Protection of Trust in the Digital Age (in
German) on 11 October 2019.
The colloquium will be held in Frankfurt am Main as a one-day event in
cooperation with the Ernst von Caemmerer Foundation and Johann Wolfgang Goethe University. The event

will be sponsored by the Ernst von
Caemmerer Foundation. The speakers
of the colloquium will discuss different aspects of digital developments,
including blockchain transactions
and crowdfunding, in the context of
legitimate expectations.
More information can be found here.
17

Updates on ELI Hubs and SIGs

New Digital Law SIG Publication:

‘Digital Revolution – New Challenges for Law’
Digital Revolution – New Challenges
for Law, a volume edited by Alberto
De Franceschi and Reiner Schulze and
consisting of carefully selected contributions by leading scholars, practitioners and policymakers among others also from ELI President Christiane
Wendehorst, addresses the impact of
digital technology on European Laws,
taking inspiration from the work of
ELI’s Digital Law SIG. Contributions
address such diverse issues as the
notion of personal and non-personal
data, data protection, supply of digital content, digital inheritance, online
platforms, artificial intelligence, algorithmic regulation, Internet of Things,
3D-Printing, blockchain technology,
smart contracts and virtual currencies.
The analysis of these issues is not
confined to one area such as contract
law, but cuts across both legal subjects and other disciplines to high-

light the breadth and depth of the
challenges posed by digitalisation.
In particular, this volume highlights
the consequence of digitalisation
by analysing new overlaps and relationships between different fields
of law (eg the relationship between
contract law and data protection, or
private and criminal responsibility in
the Internet of Things). Furthermore,
it considers which new aspects and
structures may arise for the main areas of law as a result of the digital revolution, and how to determine their
interrelationship. Written for scholars, practitioners and policymakers,
this volume provides answers to the
challenges posed by the digital revolution and acts as a basis for further
developments of EU law and beyond.
The publication can be purchased
here. There is also a special offer for
ALI and ELI members – a discount of
35% – valid for orders made until 30
September using the following form.

Digital Law SIG’s TechLawClinics Supported
by Erasmus+
We are pleased to inform you that a project proposal developed with the support of ELI Digital Law SIG called ‘Future
Tech Law Clinics’ was granted financial
support to the sum of EUR 360,000
from the Erasmus+ programme. The
project will last 3 years and will involve
nearly 300 students from France, Italy,
the Netherlands and Poland.
With the challenges societies experience because of the technological revolution and fast developing digitalisation, the legal world urgently needs to
provide clarity and solutions. In order
to do that, lawyers need to be able to
identify and address legal implications
posed by digital technologies.
The TechLawClinics project aims at developing a new educational approach
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using law clinics, culminating in moot
courts, and Spring schools, in order to
raise students’ awareness about these
challenges. Among the objectives of
TechLawClinics are scrutinising the intersection of law and technology and
proposing new legal rules in the field;
training students and boosting their
career prospects as legal experts in the
digital economy as well as strengthening their knowledge base in the field of
innovative legal approaches towards
digital technologies, and proposing a
common EU response to the legal challenges posed by the digital revolution.
In accordance with the spirit of the ELI,
experts from various vocational backgrounds will take part in the project,
including academics from Lyon Catholic University Faculty of Law (Lead Part-

ner), Radboud University, the University
of Eastern Piedmont, the University of
Łódź, Jagiellonian University, judges
from courts of different Member States
involved, including Lyon Administrative
Court of Appeals, practitioners from
bar associations and experts from tech
firms.
For more information, please contact
the Project Coordinator at mmonotfouletier@univ-catholyon.fr.

Goodbye Message

Dear outgoing Members of the
Executive Committee and Council
We at the ELI Secretariat would like
to express our gratitude for your
wise guidance during your terms. As
a result of your tireless work, we witnessed the expansion of the ELI on
multiple fronts. We wish you the very
best in whatever capacity you choose
to serve the ELI in next and would like
to close by thanking you for the confidence you had in us.
The ELI Secretariat
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European
Law
Institute
Executive
Committee

2019 ELI
Conference
ELI in
Vienna

• Pan-European, democratic, membership-based organisation
• Uniting prominent jurists of all legal professions
• Aiming to improve the law in Europe
• Carrying out projects with immediate practical application
Members of the ELI can contribute to its projects and gain access to an
international network of jurists. Apart from other activities, the ELI organises
its Annual Conference and Meetings bringing together Europe’s leading
experts in diverse fields of law.

President:
Vice-President:
Treasurer:
Other Members:
		

Christiane Wendehorst
Sjef van Erp
Denis Philippe
Anne Birgitte Gammeljord
Hans Schulte-Nölke
Lord John Thomas

The 2019 ELI Annual Conference will take place from
4–6 September in Vienna (Austria).
Please take note of this date.
We look forward to seeing you there!

The Secretariat of the ELI, which is hosted by the University of Vienna, is
located in the heart of the Austrian capital, close to the main building of the
University, the representation of the European Commission in Austria as well
as the information office of the European Parliament.
We cordially invite you to visit us whenever you are in Vienna.

ELI Secretariat

Schottenring 16/175
First Floor, Lifts 3 or 4
1010, Vienna, Austria
T +43 1 4277 221 01
F +43 1 4277 922 1
www.europeanlawinstitute.eu
secretariat@europeanlawinstitute.eu
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